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the property. It only imposes upon the lender such enquiry as is suggested by the 
facts which are known or disclosed in the transaction. There must be such con- 
nection between the facts known or disclosed and those to be discovered upon en- 
quiry that the former may be said to furnish a clue to the latter. The lender is 
not required to enquire into the motives and purposes of the borrower in procuring 
the loan without the knowledge of other facts to put him upon such enquiry. In 
the absence of any lien, or notice of defective title, the usurious lender is not 
required to enquire into the source of the borrower's title. 

4. Trustees — Bona fide purchaser — Fraud — Burden of proof. The trustees in a 
deed of trust to secure money are purchasers for value, and the burden of proving 
knowledge of fraud on the part of the grantor in the deed is on the party alleging it. 

5. Chancery Pleading and Practice — Bill cliarging fraud — Failure to answer. 
If a bill contains definite, specific and express charges of facts constituting fraud 
on the part of the grantee in a deed of trust, and he fails to answer it, the bill 
should be taken for confessed and the deed be set aside. 

6. Trusts and Trustees — Description of property. A deed of trust which con- 
veys certain designated pianos and also " all pianos, organs, and all other merchan- 
dise owned by him (grantor) and temporarily stored elsewhere," is sufficient to 
cover the interest of the grantor in " other pianos stored elsewhere," upon which 
there may be prior liens. 



Peyton v. Perkinson. — Decided at Richmond, March 15, 1900. — 
Cat-dwell, J : 

1. Wills — Construction — Fee simple — Diminution by doubtful expressions — Case in 
judgment. If an estate is devised by one clause of a will by clear, unambiguous 
and explicit words, such estate will not be diminished or destroyed by words in a 
subsequent clause less clear and decisive. A clearly expressed intention in one 
portion of the will is not to yield to a doubtful contruction in another. In the 
case in judgment a fee simple and absolute estate was plainly given in one clause 
of the will and was followed by a subsequent clause declaring : " If any of my 
children should depart this life leaving a child or children, such child or children 
are to be entitled to the father or mother's share, which I hereby give them and 
their heirs under the provisions of this will." 

Held : The devisee and legatee took a fee simple in the real estate and an abso- 
lute estate in the personalty. The contingency provided for was the death of 
the devisee in the lifetime of the testator. 



Morgan v. Commonwealth. — Decided at Richmond, March 15, 
1900. — Buchanan, J : 
1. Criminal Law — Reveune laws — Fishing in public waters without license — Juris- 
diction of county courts. Catching and taking fish in the waters of the Common- 
wealth without having first taken out license therefor and paid the tax required 
by law, is a violation of a revenue law of the State, of which class of oflences 
county and corporation courts, police justices and justices of the peace have con- 
current jurisdiction. 



1900.] DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 343 

2. Constitutional Law — Act March 3, 1898 — Ex post facta law. The Act of 
March 3, 1898 (Acts 1897-8, p. 864), regulating the catching of fish in the waters 
of the Commonwealth relates wholly to the future, and is not ex post facto, and it 
is not rendered so because the indictment in this case charges the defendant with 
violating its provisions both before and after the date of its approval ; but for the 
acts committed before its approval and prohibited thereby, the defendant cannot 
be convicted. 

3. Navigable Waters — Jurisdiction of State — Fishing. The navigable waters 
of the State, and the soil under them, within its territorial limits, are the prop- 
erty of the State for the benefit of its people, and it has the right to control them 
as it sees proper ; provided it does not interfere with the authority granted the 
United States to regulate commerce and navigation. The State has the right to 
impose a license tax for fishing in such waters. 

4. Constitutional Law — Equality of taxation — Double taxation — Sufficiency of 
title of act — Ad valorem system — Object to which lax to be applied. The act of March 
3, 1898 (Acts 1897-8, p. 864) regulating the catching of fish in the waters of the 
Commonwealth is a valid exercise of the taxing power. The tax imposed is 
equal and uniform, as all fishermen in the same class are taxed alike. Imposing 
a license and taxing the fishing tackle is not double taxation. The title of the 
act is sufficient to cover the body, and the business cannot be reached on the ad 
valorem system. Whether or not a business can be reached by the ad valorem 
system is primarily for the legislature, and its determination of that question will 
never be held erroneous unless it is manifestly so. The act also sufficiently desig- 
nates the object to which the tax imposed by it is to be applied. 



Dingee, Weinman & Co. v. Unrue's Adm'x. — Decided at Eich- 
mond, March 29, 1900. — Buchanan, J : 

1. Pleading — Declaration — Negligence — How charged. If the manner in which 
alleged acts of negligence caused an injury are set out in the declaration with suf- 
ficient fullness and clearness to enable the defendant to understand the case made 
and to know what he is to meet, that is all that is required. 

2. Pleading — Allegation and proof — Negligence — Incompetent servant Where a 
declaration avers that one of the acts of negligence of defendant contributing to 
the injury of the plaintiff was the employment and retention in service of an in- 
competent foreman, evidence of such incompetency is admissible. 

3. Instructions — Evidence to support. If there is any evidence tending to prove 
the facts upon which an instruction is based, and the instruction correctly states 
the law applicable to such facts, it should be given. 

4. Instructions — Misleading expressions — Explanations. Although a single 
sentence in an instruction may be misleading, the instruction will not be thereby 
vitiated if followed by other language intended to explain and which does fully 
and clearly show what was meant. 

5. Instructions — "Plaintiff's case" — Case at bar. An instruction that the 
plaintiff " must prove her case to the satisfaction of the jury" means the case 
made by the pleading. No evidence of any other case would be admissible, and, 
in the case at bar, none was received. 



